HGH (e )m,

Office of the Commissioner (Appeal), @ #:)(T ION
' ! FdTe mrm "'“n,.\"' MAHKET

Central GST, Appeal Commissionerate, Ahmedabad
SHEHEY 91T, TEaHATaT, JFATaEI HTHERE I C ooy,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
VR 07926305065 TOreRE07926305136
IN :20211064SW000000A961

i Wigel W& : File No : GAPPL/COM/CEXP/394/2020 AO&E Vil Hogcf

o 3diel 3T AT Order-In-Appeal Nos. AHM-EXCUS-003-APP-45/2021-22
féﬁfﬁ Date : 13-10-2021 9 &3 & ING Date of Issue 21.10.2021

TR (Irdier) grRraRa
Papsed by Shri Akhilesh Kumar, Commissioner (Appeals)

TF Ari‘éing out of Order-in-Original No.DC/D.Khatik/08 to 11/CEX/Kadi f&=i1%:16.09.2020 issued
by Peputy Commissioner, CGST& Central Excise, Gandhinagar Commissionerate

g s:tﬁ?raﬁﬁ BT A9 UG gdiName & Address of the Appellant / Respondent
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i C-1/18-12, GIDC Estate, Kadi,
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Any: person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may bd against such order, to the appropriate authority in the following way :
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R#vision abplication to Government of India :
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(i) A reXision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Mihistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Ddlhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to s@b-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
anpther factbry or from one warehouse to another during the course of processing of the goods in a
warehouse dr in storage whether in a factory or in a warehouse.
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In cape of rebate of duty of excise on goods exported to any country or territory outside
Indiaof on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In cakse of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
prodyicts undeér the provisions of this Act or the Rules made there under and such order
is pagsed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of thg anance (No.2) Act, 1998.
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The above a pllcatton shall be made in duplicate in Form No. EA-8 as specified under
Rule| 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the drder souéht to be appealed against is communicated and shall be accompanied by
two ¢opies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy|of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rypees One Lac or less and Rs.1,000/- where the amount involved is more
thaniRupees Dne Lac.
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Appeal to Qustom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

Baid IcargH ‘gﬁﬁa{ﬁ(ﬁm 1944 BT T 35—91 /35—F © A~
Undé¢r Section 35B/ 35E of CEA, 1944 an appeal lies to :-

\‘{Eﬁrﬁmﬁqﬁfﬁfz 2 (1) & HIAIQ IFWR & @ B I, ANl & AnTeRdlE Yo, daid
IR o Cadargraidiera  =rafereiee) o uRaw aAm Gfew,  smHaEg2 AT,

TEATSN Hael I | IRURANR, 3EHETEG - 380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"f|lgor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
otherjthan as mentioned in para-2(i) (a} above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at ieast should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft -n
favaur of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number, of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Onel copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of R$.6.50 paise as prescribed under scheduled-t item
of the court fee Act, 1975 as amended.
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Attertion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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1994)
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For bn appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
depdgsit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mantdatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Secticn 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i)  amount determined under Section 11 D;
i (lili)  amount of erroneous Cenvat Credit taken;
I (liv) amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in dispute, or
alty alone is in dispute.”

In view of above, an appeal against this order shall lie before the Tribunal on payment of
‘alty, where
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ORDER-IN-APPEAL

TlLe prcscﬁl appeal has been filed by M/s. Shree Damodar Polytab Pvt Ltd, C-
1/18-12,|GIDC Bstate, Kadi, Gujarat (hereinafter referred to as the appellant) against
Order i Original No. DC/D.KHATIK/08 fo 11/CEX/KADI  dated 16-09-2020
[hereinafier referved to as “impugned order”] passed by the Deputy Commissioner,
CGST & Central Excise, Commissionerate Gandhinagar |hereinafter referred to as

“adjudiduting authority”|.

2. The facts of the case, in brief, is that the appellant was engaged in the manufacture
of HDPE Tapes, Fabrics, Sacks and classifying the same under Chapter Heading 3926.90
of the Central Excise Tariff Act, 1985. The department was of the view that the same was
classifigble unde;r Chapter 5406.90 and ordered classification accordingly. The order was
appealefl by the ;‘appellant before theri Collector (Appeals) who upheld the classification
ordered|by the dE:partment. The appellant approached the Flon’ble High Court of Gujarat
against the ordeﬁ of the Collector (Appeals). The Hon’ble High Court stayed the recovery .
of duty|and diretted the appellant to approach the Hon’ble Tribunal. In the meanwhile,
the apgellant whs issued nine SCNs demanding differential duty for the period from

10.08.1989 to 31.08.1992.

2.1 The appeéal of the appellant was decided by the Hon’ble Tribunal vide Order No.
/426 10 E/433l;92-D dated 29.09.1992 wherein it was held that the goods were neither
classifiable und&:r CSH 5406.90 not under CSH 3926.90 but under CSH 3920.32. The
appellant, theréafter, filed two refund claims for amount of Rs.4,25,000/- and

Rs.4,65,000/-. $ubsequently, they also filed two claims for interest on delayed refunds.

The rafund claims of the appellant were decided and the refunds were sanctioned but
ordered (o be? credited to the Consumer Welfare Fund on the doctrine of unjust
enrichinent. Being aggrieved, the appellant preferred an appeal belore the Commissioner
(Appeals), wlhéeo vide OIA No. Commr.(AY29/AHD/97 dated 25.1.1999 and
Connlﬂr.(A)/OlsiA}‘lD/99 dated 29.1.1999 set aside the Ol0s and allowed the appeals. In
terms jof the or:kler of the Commissioner (Appeals), the appellant were granted the refund

along|with interest.

22 1-“urther,§ as the matter was under review and appeal to the Hon’ble Tribunal was
propased, the ;appellant was issued 4 SCNs all dated 18.03.1999 totally demanding an
amoubt of Rsi13,58,896/- which was erroncously refunded to them. The departmental
appedl beibrefthe Hon’ble Tribunal was decided vide Order No. A/744/WZB/05/C-1

_,.,.dalgdk 30.6.2005 and the matter was remanded back to the adjudicating authority for
Cdi,




F No GAPPI/COMICEXP/394/2020
5

denovo proceedings in view of the decision of the Hon’ble Supreme Coutt in the case of

Solar Pesticides Pvt Ltd reported at 2000 (116) ELT 401 (SC).

73 The 4 SCNs, all dated 18.03.1999, demanding an amount ol Rs. 13.58,896/-
erroneodsly refunded to the appellant wete adjudicated vide the impugned order and the

demand was confirmed and ordered 1o be recovered from the appellant.

3. Being aggrieved with the impugned order, the appeilant firm has filed the inslan('

appeal on the following grounds:

i A. There is gross violation of principles of natural justice as no opportunity of
defence not any personal hearing was afforded to them before deciding the
case. Except for a reference to their letter dated 27.8.1999, there is no other
reply or submission by them because they were never put lo notice about
the pending SCNs nor that they were proposed to be adj udicated.

B. The impugned order refer to three letters dated 3.5.2007, 17.5.2007 and
8.6.2007 calling them for, a personal hearing. However, they had not
received these letters. Further, though the letters for personal hearing are of
2007, the adjudication of the case could not have been concluded in
September, 2020 on the basis of hearing proposed 13 years back in 2007.

' C. There is a further violation of principles of natural justice which renders the

| impugned order and the SCN liable to be quashed. The SCNs were issued
on 18.3.1999 and kept dormant in Call Book and therefore, revival after
more than two decades was impermissible and unauthorized un view of the
decision of the Hon’ble High Court of Gujarat in the case of M/s.Siddhi
Vinayak Syntex Pvt Ltd reported in 2017 (352) ELT 455 (Guj.)

D. There has been no unjust enrichment as the goods in question were not sold
by them and therefore, there was no question of passing on to any othet
person the incidence of duty deposited thereon. If the price of the final
products for the period prior to August, 1989 and after August, 1992 were
compared to the pricc of similar final products during August, 1989 to
August, 1992 it would have been clear that the price during such three
periods remained the same.

E. They are now nol in a position to establish the above facts as the
documents, details for the past period are not available and they had not
kept them because the department had not informed them about the 4 SCNs

being transferred to Cail Book. The presumption of Section 12B of the Act

is not applicable in the facts of the present case.
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. The adjudicating authority has erred in passing the impugned order when
the issue of unjust enrichment is not decided till date in the remand
proceedings ordered by the {fon’ble Tribunal vide Order dated 30.6.2005.
‘While the remand proceedings are pending the adjudicating authority has
no authority in law to confirm the demand being amount of refund in the

protective SCNs. The fate of the protective SCNs are dependent upon the

main proceedings which are still pending.

Personal Hearing in the case was held on 16.09.2021 through virtual mode. Shri
P Dave and Shri Sudhanshu Bissa, Advocales, appeared on behalf of the appellant
b hearing. They reiterated the submissions made in appeal memorandum. They

submitted that the principal SCN which was remanded back by the Hon’ble

Tribur{al was yﬁt to be decided. They were not granted any opportunity for personal

hearin

5.

b before passing the OlO.

I have gone through the facts of the case, submissions made in the Appeal

Memotandum e:jnd in the course of the personal hearing as well as the material available

on rec
Comni
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them.

6.

ord. 1 &ind that the appellant were granted refunds in terms of the Order No.
r.(A)/29/’Al-ID/97 dated 25.01.1999 passed by the Commissioner (Appeals) and
uently 4 SCNs all dated 18.03.1999 were issued lo the appellant, by way of

|
ive demand, seeking to demand and recover the refunds erroneously granted to

1 furtheir find that on the appeal by the Department against Order No.

Commr.(A)/29/iAl~1D/97 dated 25.01.1999 of the Commissioner (Appeals), the Hon’ble

Tribun
. back tq
of the
(116) 1

order |

al vide tliieir Order No. A/744/WZB/05/C-1 dated 30.06.2005 remanded the matter
b the oriéinal adjudicating authority for denovo proceedings in view of the decision
Hon’blciSupreme Court in the case of Solar Pesticides Pvt Ltd reported at 2000
ELT 401 (SC). T find that the adjudicating authority has at para 16 of the impugned
ecorded ;fthat ‘Subsequent upon receiving the Tribunal's Order dated 30.06.2005,

this office had given ample opportunity of personal hearing lo the Noticee by calling

them f
order {

proceg

6.1

crrone

OF pers'oizal hearing’. However, except for this there is nothing in the impugned
0 indicati;e whether the matter remanded back by the Hon’bie Tribunal for denovo

dings have been adjudicated.

The 4 SCNs all dated 18.3.1999 issued to the appellant were for recovery of

busly granted refund. Unless issue of refund, remanded back by the Hon’ble

al, is adjbdicaied, the demand for recovery of such refund already granted cannot
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be adjudicated. Therefore, conclusion of the adjudicating authority that the refund was

erroneously granted to the appellant is not legally sustainable.

7. The appellant have also contended that they were not given opportunity of defence
and no personal hearing was also granted to them and therefore, the impugned order is
passed in violation of the principles of natural justice. I find merit in the contention of the
appellant. The impugned order states that the appellant was called for hearing on
3.05.2007, 1'7,05.2007 and 08.06.2007 which was not attended by the appellant. The
impugﬁed order has been passed on 17.09.2020 i.e. afler a substantial period of time from
the date when the appellant was last called for a personal hearing. It was bounden upon
the adjhdicating authority to have given another opportunity of personal hearing to the
appelldnt before adjudicating the case. Since the same was not done, the impugned order

has beén passed in violation of the principles of natural justice.

8. in view of the above discussions, the order passed by the adjudicating authority
needs ﬁo be remanded back to the adjudicating authority for deciding the issue afresh,
after ﬁirsl adjudicating the refund matter remanded back for denovo proceedings by the
Hon ‘ble Tribunal vide Order No. A/744/WZB/0S/C-1 dated 30.06.2005. The
adjudiqating authority is also directed to give opportunity of personal hearing to the
appeliant before adjudicating the 4 SCNs ‘all dated 18.03.1999 issued to the appellant.

9. Accordingly, the impugned order is set aside and the appeal of the appellant is

allowed by way remand.

10. Wﬂmaﬁ@r@maﬂﬁwmaﬁ%ﬁmmﬁl

ﬂ’he appeal filed by the appellant stinds disposed off in above terms.

11.  STSIRAT ZaRT Gof & 95 HUTH T HUeRT 39U e J faar S g

The appeal filed by the appellant stands disposed off in above terms.

i Y TS IR
(" Akhilesh Kuiar ? ‘
Commissioner (Appeals)
Date: .10.2021.

(N.Suryanarayanan. lyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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To

M/s. Damodar Polyfab Pvt Litd, Appellant
C.1/18412, GIDC Estate,

Kadi, Gujarat.

The Deputy Commissioner, Respondent
CGST,Division : Kadi
Commissionerate : Gandhinagar

Copy 1¢:
1) The Chief Commissioner, Central GS'T, z{hmedabad Zone.
2) The Commissioner, CGST, Gandhinagar.
3) The Assistant Commissioner (HQ System), CGST, Gandhinagar.
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